S

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GanaLy C. MANN
ATIORNKY GENEZRAL

Honorable Johu 3. Rudd, Jr.
Asting Director

teacher Reliraumeut Syaten of Texas
Austin, Texas
Dear 8ir: _ Oyiniocn Mo. 0-3917

Es; Authority of Board of Trus-
te8s Lo require cexrtain
amount of teashing during
1937-36 as a requigite to
establislwent of prior ser-
vicss coredit,

' In your lettor of August 21, 1941, you submit to
u# the folloving facis and Questions for owr opinion, to-vit:

“The board of Trustees of the Fescher Re-
tirement System Las requested me to secure an
opinion from you in regard o the authority and
limitations of the Hoard of Trustesez in approv-
ing or denyiug applisations for service retire-
ment allovences of teachers whose service in the
publio schools of Texes in the 1937-38 ashool
yoear vas not of sufficient extent Lo ¢laseify
guch gervice az a creditable year of aervice
eccording to regulations of the Board of Trua-
teos of the Teacher Retirement System.

“hosording to Seetion 5 of the Teaschsr Re-
tirement law, & member, amoag other requirements,
muet have completed twealy or more years of
creditable service bLefore being eligible for
gervice retirezent Penefite. In order for a
person at the proesent time to have twoaty or
more years ol creditable service, it is obvious
that such person must have eatablished credit for
pricr service. In comection vith the establiash-
ment of prior servics oredit, 1 wish to refer
you Lo Saection & of the Tescher Retirement law
and certain rulings passed by the Board of Trus-
tees of the Teacher Retirament System. I am
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attaching hereto a copy of & letter written to
the Attorney General under date of November 12,
1937, requesting the opinion of the Attorney
General concerning such rulinge passed by the
Boerd of Truastees and a copy of the Attorney
General's opinion given under date of December
14, 1957. You will observe that rulings #3
and #7 relate specifically to the manner in
uhi:&afradit for prior service may be satadb-
1lis .

"In regard to the requirements as to the
extent and nature of service required in s
scho¢l year in order for such service to be
sonsidered as & creditable year of aervige,
the Teacher Retirement System has considered
the following regulations as minimum require-
mentst

"A teacher shall be credited with
having taught a schogl year if hs has
taught & minimum of &4 months on a sal-
&ry basis, except a teacher in a school
vhose full achool year does not amount
to 4§ months, who will be credited with
having t & sochool year if he teaches
for the time that said echool is in
sension for the school year.

*A full-time teacher shall mean the
teacher vhose regular salaried coupen-
sation for service rendered as & tesch-
er eguale or exceeds his reguler salar-
led compensation for any other servioce
that might be rendered ln other voca-
ticns while sald person is engaged in
teaching. It 1s further provided that
student assistants and people tesaching
in higher educational institutions on a
scholarship shall not be considered
full-time teachers, Teschers in a night
schocl on an hourly basis does not con-
gtitute eligibility for membership.

*The Retirement System nov has & number
of teachers who are applying for & eservice re-
tirement allovance who 414 not render service
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in the 1937-30 school year to the extant required
for such service in such year to have been con-
sidered & creditable year of service. The em-
Ployers of such persons in 1937-38 deducted five
per cent of the =alary vhich was paid to such
persons and remitted such deductiocns to the
Teagher Retirement System., The Teacher Retire-
ment System accepted such five per ceant contri-
butione of such persons, opesned &ccounte, as-
signed membership numbers, and credited such
contributions received to the accountas of such
persons.

“I would like to have your opinion include
ansvers to the following questions:

*l. Would the Boerd of Trustees be
sarrying out the intent of the Retirement
Jav and would it be legally proper if the
Board ruled that a person had not estab-
lished credit ror prior service unless guch
person rendered service in 1337-38 to the
extent required for such zervice to be con-
uidered agz a creditable year of service?

*2. VWould the Board of Trustess be
carrying out the intent of the Retirement
lav and would it be Jlegally proper 1f the
Board ruled that s person who actually ren-
dered gervice as a teachsr in the 1937-36
school year to an extent lesg than the ex-
tent required for such gservice to be ¢on-
sidered ar a creditable year of service had
establizhed credit for prior service even
though such person's service in 1937-38 was
not consldsred & creditable yesr of ser-
vice?

*32. In the event your ansver to Quee-
tion #2 im tyes’, is it within the powers
of the Board of Truetees to set a minimum
extent of service in 13937-38 which muet
have been rendsred by a2 perscn before such
perscn vill be granted credit for prior
gervice?
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"4, If your anewer to Question #3 ie
tyea', would it be reascnadble for the bBoard
to rule that a person wno actually render-
od service as & teacher for at leaet one
month in 1937-38 would be granted credit
for prior gervice?”

On November 7, 1937, the Board adopted certein ruliage
inoluding Xos. 3 and 7 reading &e& follows:

*3. It was moved by Mr. Hills that a teacher
in order to establish credit for prior-service
must fall within one or the three folloving clase-
ifications;

*(a) Anyone who has taught in the State
priocr to the establishment of the System,
but who is not teaching during the school
yoar 1937-35 shall, if he gecures employ-
ment before July 1, 1939 and if he sontin-
ues teaching for & periocd of five (5) econ-
gecuitive years be antitlad to receive gre-
dit for prior-service.

*{b) Anyons who 13 a member at the
begluning of the achool year 1937-38, i.e.,
anyons who is regularly employed as & teach-
er at the begimning of the echool year 1937~
38 and who begins contributing and paya his
membership fee to the System for hia first
coxpensation for the ysar, regardleses of
vhen he vas last aemployed &p & teacher 1in
Texns mhall be entitled to receive oredit
for prior-service,

*(¢) Anyone who was a teacher &t any
time during the aschool year 1936-37 and who
becomes a member duriag the school yeer 1937-
35 shall be entitled to receive credit for
prior;serviee. (Hotice that is modifted by
Ro. 7

"Motion was secounded by Miss Voods end car-
ried.”
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“7. M¥r. Milles moved that a person vwho
teught for at leaat 4} months or the full school
torm during the last school year could establish
his prior-~service credit if he taught for ang
length of time during the achool year 1937-38 at
8 regular salary on full-time employment and msde
membership contvihuxionz Motion was zeconded by
Mises Woods and cerried.”

The Teacher Retiremeant Aot of Texas may be cited a4
Artiole 2022-1, Vernon's Annctated Civil Statutes. Sece. 3(1),
=(2), 3(5), 4(1),4(2) and ¥(3) thereof read ae fcllove:

'Mo)ooac

"(1) 411 persons vho are teachers on the
date Aag of vhich the Retirement Systen is estabd-
lished shall beoome membera as of that date as
& coadition of their eumploymsnt unlees vithin
& period of ninety (90) days after September 1,
1837, any such teacher shall file with the S8tate
Board or Trustees on & form prescridbed by such
Board, & notice of hig election not to be cover-
od in the membership of the System and a duly
exscuted wveiver of all present and prospective
benefits whioh would cthervige inuwre to him on
agcount of his participation in the Retirenment
83‘ atex,

*(2) Beginning September 1, 19353, and
thereafter any teacher teaching for the first
time in Texas ashall become & member of the Re-
tirement System as a condition of his employ-
ment.

H
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*"(5} Anyone who has taught in the State of
Texas in acocrdance with the terms of thle Aet,
but who 1g not in service during the year in

which the Act becomss effective, shall, 1f he
bgoomeg & teachsr withip two {25 years ‘of the

date on vhiock this Aot beccmes effective, and
if he coatinues &8 such for & perlod of five
(5) consecutive years, be entitled to receive
credit and resulting banerits for prior-service
as provided for in this Act.®
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“sec, 4.

(1) Under such rules and regulationz asg
the State Board of Trustees shall adopt each
person who ves a teacher, as defined in this
Act, &t any time durling the year immediately
preceding the estsblishment of the System, and
vho becomes & member during the firet year of
operation of the Retirement Syestem, or who 1ia
& member at the beginmning of the school year
1537-38, shall file & detalled atatement of all
Texas service, &s & teacher, rendered by him
prior to the date of establishment of the Re~
tirement 8System for which he c¢laims credit.

“{2) The 3tate Board of Trustees shall
fix and determine by appropriate rules and regu-
lations how much eservice in any year iz equiva-
leat to one year of service, but in no case
thell more than one year of service be coredit-
able for all gervice in one school year.

"(3) Subject to the above restrictions
and to such cther rules and regulations as the
State Board of Trustees may &dopt, the State
Board of Trustees shsll verify and adjust, ae
soon as practicable after the filing of such
statements of service, the szervice therein
claized.

- L] * -

In making ite rules and regulations and in fssuing
or withholding prior-gervice certificates, the 3tate Board of
Trusteee must stay within the boundaries fixsd by the statute.
While 8 reading of Section %4(1) by itself might indicete that
1t deale only with the question of filing the statement, ve
think it rather clear that when read in connection with otheyr
parteg of the Act thie gection &lso deals with the fundamental
question of what facts entitle & man to ¢redit for prior-gservice.
If he was a teacher &t any time during 1936-37 and became &
member during 1337-38, or ves & member &t the beginning of the
gchool year 1937-38, he became entitled to credit for prior eer-
vice. We are of the opinion that it wae poss=ible as a matter
of law for & man to become a member during 1937-38 without act-
ually teaching a2 miuch sp four and & half months. Alsec wo




349
gonorable Jobn 8. Rudd, Jr., page 7

pelleve that a man might have been & member &t the beginning

of 1937-38 and not have taught four end & half months during
that year. In cother words, by requiring four and & half months
of teaching in 1937-3b would be impoeing & burden heavier than
contemplated by statute. Oa this phage of the question the
poard may inquire only (1) wheither he became a member during
1937-38,0r (2) vhether he vaz 2z member at the beginning of the
school year 1537-38. However, & "member" muat be & teacher as
defined in Ssction 1(3), and a certain amount of actual tescoh-
ing mAay be required to be shown in eetsblishing a person &s be-
ing & teachor. But, no moré actual teaching can be required to
be shown than would tend reaszonably to lend cre dence to the
clain thst such person vas & bona fids teacher at the be

of 1937-38 or for some time during the year. There is no rela-
tionship betwveen the amount of actual teaching neceszary to
constitute a yoar'e ereditable service and the amount vhich
mist heve been rendesrsd in 1937-38 to establish credit for prior
gservice.

Your firet Question is therefore answered in the nega-
tive and your eesond in the affirmative.

Your third question is anawvered in the affirmative.
However, the time so fixed as the minimum in our oplnion must
be of short duration. In reply to your fourth question, ve are
inclined to the belief thet if a pereson should eatabliish that
he held a contract to teach the year 1937-38 snd embarked upon
his service, but wae forced to quit because of same illness,
such as tuberculosis, ten days after commencing to teach, he
oould claim credit for prior service. Hence, ve doubt that the
minimum ¢ould be fixed at a month, or for a ionger period than

a day.
Yoursz very truly
ATTORKEY GENERAL OF TEXAS
4
Glenn R. levie
Azsistant
@RL:db APPROVETSEP 26, 1941
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